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		IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF GEORGIA ATLANTA DIVISION
		
			Posted on  by 		

			

	
		EUROPEAN CONNECTIONS & : TOURS, INC., : : Plaintiff, : : vs. : CIVIL ACTION NO. : ALBERTO GONZALES in his official : 1:06-CV-0426-CC capacity as Attorney General of the : United States and THE UNITED : STATES OF AMERICA, : : Defendants. :



ORDER On February 24, 2006, Plaintiff European Connections & Tours, Inc. (“Plaintiff”) commenced the above-styled action against Alberto Gonzales, in his official capacity as Attorney General of the United States, and against the United States of America (collectively referred to herein as “Defendants”), contending that the International Marriage Broker Regulation Act of 2005 (the “Act”) is unconstitutional under the First and Fifth Amendments. Contemporaneously with the filing of the Complaint, Plaintiff moved the Court to enter a temporary restraining order enjoining Defendants from enforcing the Act against Plaintiff. On March 3, 2006, the matter came before the Court for a hearing on Plaintiff’s Motion for Temporary Restraining Order [Doc. No. 2]. At the conclusion of the hearing, the Court orally granted the Motion. Consistent with its ruling at the hearing, the Court hereby enters the instant written Order granting Plaintiff’s Motion for Temporary Restraining Order.1

I. BACKGROUND Plaintiff, according to the Complaint, is an “international marriage broker” (“IMB”) within the meaning of the Act. Section 833(e)(4)(A) defines an IMB as follows:

(4) INTERNATIONAL MARRIAGE BROKER. –- (A) IN GENERAL. — The term “international marriage broker” means a corporation, partnership, business, individual, or other legal entity, whether or not organized under any law of the United States, that charges fees for providing dating, matrimonial, matchmaking services, or social referrals between United States citizens or nationals or aliens lawfully admitted to the United States as permanent residents and foreign national clients by providing personal contact information or otherwise facilitating communication between individuals.

In Section 833(e)(4)(B), the Act provides for two exceptions to this definition of IMB, including the following:

 (i) a traditional matchmaking organization of a cultural or religious nature that operates on a nonprofit basis and otherwise operates in compliance with the laws of the countries in which it operates, including the laws of the United States; or

(ii) an entity that provides dating services if its principal business is not to provide international dating services between United States citizens or United States residents and foreign nationals and it charges comparable rates and offers comparable services to all individuals it serves regardless of the individual’s gender or country of citizenship.

As relevant to the case at bar, the Act requires an IMB to collect background information about a United States client to whom the personal contact information of foreign national clients would be provided. See Section 833(d)(2)(A)(ii). Section 833(d)(2)(B) requires the IMB to collect a certification signed by the United States client accompanied by documentation concerning certain information regarding, without limitation, the following: (1) temporary or permanent civil protection orders or restraining orders issued against the United States client; (2) arrests or convictions of the United States client for, inter alia, homicide, assault, sexual assault, torture, trafficking, kidnapping, or stalking; (3) arrests or convictions of the United States client for engaging in prostitution, attempting to procure prostitutes or persons for the purpose of prostitution, or receiving the proceeds of prostitution; (4) arrests or convictions of the United States client for offenses related to controlled substances or alcohol; (5) marital history of the United States client; (6) the ages of any of the United States client’s children who are under the age of 18; and (7) all States and countries in which the United States client has resided since the client was 18 years of age.

The Act prohibits an IMB from disclosing the “personal contact information” of a foreign national client to a United States client or representative without first obtaining the foreign national client’s “informed consent.” See Section 833(d)(3)(A). To obtain informed consent from a foreign national client, the IMB must search the national or state sex offender registry, collect the background information of the United States client specified supra, provide to the foreign national client the information retrieved about the United States client, provide to the foreign national client an information pamphlet on legal rights and resources for immigrant victims of domestic violence, and receive from the foreign national client a signed written consent to release the foreign national client’s personal contact information to the United States client. See Section 833(d)(3)(A).

II. STANDARD In order to obtain a temporary restraining order, the movant must demonstrate the following: (1) a substantial likelihood of ultimate success on the merits; (2) that a temporary restraining order is necessary to prevent irreparable injury; (3) that the threatened injury to the movant outweighs the harm the temporary restraining order would inflict on the opposing party; and (4) that the issuance of a temporary restraining order would serve the public interest. Ingram v. Ault, 50 F.3d 898, 900 (11th Cir. 1995).

III. DISCUSSION In this case, Plaintiff brings a facial challenge to the provisions of the Act discussed supra, arguing that the restrictions on the ability of an IMB to disclose the personal contact information of its foreign national clients violates its rights under the First and Fifth Amendments. More specifically, Plaintiff contends that the Act is an unconstitutional content-based prior restraint under the First Amendment and that the Act unconstitutionally denies equal protection under the Fifth Amendment Among other things, Plaintiff argues that the distinctions contained in the Act as to the entities, persons, and groups qualifying as IMBs under the Act are not rationally related to the harm Congress sought to prevent by passing the Act. Plaintiff also argues that the Act does not employ the least restrictive means of advancing a governmental interest because the Act regulates IMBs rather than regulating the conduct of the IMBs’ clients. Plaintiff finally argues that the challenged provisions of the Act are not narrowly tailored to serve Congress’ interest in protecting immigrant women from domestic abuse by United States males.

A. Substantial Likelihood of Success on the Merits The Court believes that there is a substantial likelihood that Plaintiff will prevail on the merits of its First and Fifth Amendment claims. Courts use the fourprong test articulated in Central Husdon Gas & Elec. Corp. v. Public Serv. Comm’n, 447 U.S. 557, 566, 100 S. Ct. 2343, 2351, 65 L. Ed.2d 341 (1980) to determine if commercial speech is protected by the First Amendment. Specifically, a court must determine the following: (1) whether the speech concerns lawful activity and is not misleading; (2) whether the regulation serves a substantial governmental interest; (3) whether the regulation directly and materially advances the state’s asserted interest; and (4) whether the regulation is no more extensive than necessary to serve that interest. See This That and Other Gift and Tobacco, Inc. v. Cobb County, 285 F.3d 1319, 1323 (11th Cir. 2000).

This Court does not believe that the Act meets the last two steps of Central Hudson. As an initial matter, it appears to the Court that there is no governmental interest suitably furthered by the distinctions made by the Act as to the brokers covered by the Act. That is, the distinctions contained in the Act as to the entities, persons, and groups qualifying as IMBs under the Act are not rationally related to the harm Congress sought to prevent by passing the Act. As with the legislation addressed by the Supreme Court in Greater New Orleans Broadcasting Ass’n v. United States, 527 U.S. 173, 190, 119 S. Ct. 1923, 144 L. Ed. 2d 161 (1999), the operation of the Act “is so pierced by exemptions and inconsistencies that the Government cannot hope to exonerate it.” Additionally, at this stage, the Court is of the opinion that the Act is more extensive than necessary to serve the governmental interest in protecting immigrant women from domestic abuse by United States males in that the disclosures required to be made by the IMBs are overbroad.

Finally, with respect to Plaintiff’s equal protection claim, the Court finds that the exemption of various types of marriage brokers from regulation under the Act appears to be a violation of the Fifth Amendment.

B. Irreparably Injury Plaintiff has also shown that it will suffer irreparably injury if a temporary restraining order is not issued. In Elrod v. Burns, 427 U.S. 347, 96 S. Ct. 2673, 49 L. Ed. 2d 547 (1976), the Supreme Court held that “[t]he loss of First Amendment freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.” Id. at 373; see also Tillman v. Miller, 917 F. Supp. 799, 801 (N.D. Ga. 1995) (“It is widely recognized that a violation of the First Amendment free speech rights of a citizen of the United States is the type of inquiry [sic] that cannot be remedied merely by money damages but instead is properly corrected only through the equitable powers of the federal courts.”). Insofar as this case implicates the loss of Plaintiff’s First Amendment freedoms, the Court finds that irreparable injury has been shown.

C. Balance of the Harms The Court similarly finds that the threatened injury to Plaintiff outweighs the harm that the temporary restraining order would inflict on Defendants. The threatened injury to Plaintiff is irreparable, while the damage that would be inflicted on Defendants is minimal. See Tillman, 917 F. Supp. at 801 (“The harm that would befall Plaintiff from the loss of his First Amendment rights far outweighs any harm that the State might suffer from a delay in the effective date of the statute.”).

D. Public Interest Finally, the issuance of a temporary restraining order would serve the public interest because the public has a strong interest in assuring that Plaintiff’s First Amendment rights are not violated. See Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1276 (11th Cir. 2001) (“the public interest is always served in promoting First Amendment values”); see also Tillman, 917 F. Supp. at 801 (“There is no harm to the public from granting an injunction that would prohibit enforcement of the Statute until the Court has evaluated its constitutionality, especially when the Statute could impair a fundamental constitutional right to free speech as guaranteed under the First Amendment.”).

IV. CONCLUSION Plaintiff having satisfied all four requirements necessary for the issuance of a temporary restraining order, the Court hereby GRANTS Plaintiff’s Motion for Temporary Restraining Order [Doc. No. 2]. Accordingly, Defendants are barred from enforcing the International Marriage Broker Regulation Act of 2005 against Plaintiff during the pendency of this temporary restraining order. Further, pursuant to Fed. R. Civ. P. 65(b), the motion for preliminary injunction is hereby set down for hearing on March 20, 2006 at 1:30 p.m. Finally, pursuant to Fed. R. Civ. P. 65(c), the Court does not require Plaintiff to post security. See Corrigan Dispatch Co. v. Casa Guzman, 569 F.2d 300, 303 (5th Cir. 1978)
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	Ministers to quash convictions of hundreds of post office operators March 13, 2024Legislation will overturn convictions of theft, fraud and false accounting during Horizon scandalMinisters will publish legislation to quash the convictions of hundreds of post office operators who were prosecuted during the Horizon scandal, marking a significant victory for victims after decades of campaigning.The legislation on Wednesday will automatically overturn convictions of theft, fraud and false […]
 Eleni Courea Political correspondent
	US marshals urge millions in extra funds as threats against judges rise March 12, 2024Agency that protects judges and manages courthouse security says it needs greater funds to respond to rising dangerThe United States Marshals Service is asking Congress for $38m to fund two new programs aimed at bolstering judicial security in response to a rise in threats against federal judges and justices on the supreme court.Both programs were […]
 Reuters
	Foreign Office official floated idea of giving honour to fixer for Saudi royals March 12, 2024Salah Fustok alleged by UK prosecutors to have been a middleman for nearly £10m in payments to Saudi princeA Foreign Office official floated the idea of giving an honour to a businessman who was later alleged to have helped facilitate millions of pounds of bribes to a Saudi prince and his high-ranking associates.Salah Fustok was […]
 Rob Evans and David Pegg
	The Ministry of Defence’s multimillion pound Saudi defence deal – podcast March 12, 2024Documents released in a Serious Fraud Office court case showed suspicious payments on Saudi Arabian defence deals going back decades. David Pegg reportsLast week two men were acquitted by a London court of making illegal payments to Saudi officials. The verdict was the culmination of a case that has been more than a decade in […]
 Presented by Nosheen Iqbal with David Pegg; produced by Sami Kent and Rudi Zygadlo; executive producer Phil Maynard
	Our justice system failed the young Bristol protesters | Letters March 11, 2024Family members of the young people sent to prison tell of the disproportionate sentences that were meted out and the devastating impact it has had on all their livesThank you to Tom Wall for keeping the story of the Bristol protest alive in his long read (‘It was so wrong’: why were so many people […]
 Guardian Staff
	Israeli human rights groups accuse country of failing to abide by ICJ’s Gaza aid ruling March 11, 2024Exclusive: 12 prominent organisations sign open letter criticising lack of humanitarian accessTwelve of Israel’s most prominent human rights organisations have signed an open letter accusing the country of failing to comply with the international court of justice’s (ICJ) provisional ruling that it should facilitate access of humanitarian aid into Gaza.The court in The Hague made […]
 Peter Beaumont and Jason Burke in Jerusalem
	UK lawyer to oversee ICC investigation into alleged war crimes in Palestinian territories March 11, 2024Andrew Cayley, previously Britain’s chief military prosecutor, to run operation of the complex caseA senior British lawyer has been appointed to oversee the international criminal court’s investigation into alleged war crimes in the Palestinian territories, the Guardian understands.Andrew Cayley, a barrister and former military prosecutor, has recently joined the ICC after he was chosen by […]
 Harry Davies
	Crown Prosecution Service lawyers trivialise teen sexual abuse, report says March 11, 2024Exclusive: Independent examination of rape prosecutions hears lawyers are ‘obsessed’ with credibility of victims and use victim-blaming languageAnalysis: CPS report makes for grim reading – and it’s only the start Lawyers in the Crown Prosecution Service in England and Wales have trivialised teen sexual abuse, are “obsessed” about the credibility of rape victims and used […]
 Alexandra Topping
	CPS rape report makes for grim reading – and it’s only the start March 11, 2024First academic deep dive shows archaic attitudes to victims of sexual offences are prevalent, but the study itself is cause for optimismCPS lawyers in England and Wales trivialise teen sexual abuse, report saysA major report on how the Crown Prosecution Service deals with rape cases makes for grim reading.The first academic deep dive into CPS […]
 Alexandra Topping
	‘It’s a very unfair system’: family of man who took his own life criticise indefinite sentences March 10, 2024Relatives of Francis Williams say threat of return to prison without committing another crime was ‘torture’ for himOn the last day of his life, Francis Williams feared he was about to be sent to prison. Williams, 43, had committed no recent crime but when he was kicked out of a hostel in Bognor Regis after […]
 Emily Dugan
	Home Office breaks pledge to fund sex-crime research after Everard murder March 10, 2024Government was to look at whether offenders tend to commit increasingly serious crimes after outcry over warning signs with police officer Wayne CouzensThe government has failed to fund research into the escalation of sex crimes, despite promising to do so in the wake of the kidnapping, rape and murder of Sarah Everard.In 2021, the Home […]
 Sophie Wilkinson
	‘It’s for the judge to decide’: Stelios Haji-Ioannou’s battle to defend his Easy brand March 10, 2024The tycoon behind the low-cost franchise is ever vigilant for companies he suspects of infringing his intellectual propertySir Stelios Haji-Ioannou practically makes a living from arguing. So the fact that our meeting, minutes in, has descended into a polite tussle is perhaps no surprise. The contentious issue at hand: the colour orange.The easyJet founder and […]
 Alex Lawson
	Michelle Donelan deserves to lose her job over false allegations against two academics | Observer editorial March 10, 2024The science and innovation secretary falsely accused two academics with whom she disagreed of holding extremist viewsConservative ministers have in recent years bullied civil servants, been criminally sanctioned for breaking the law and sent restricted material to those unauthorised to receive it. Now there is a new misdemeanour to add to the list: the science and […]
 Observer editorial
	Revealed: legal fears over Michael Gove’s new definition of ‘extremism’ March 9, 2024The communities secretary wants ‘trailblazer’ government departments to pilot a scheme to ban individuals and groups deemed extremist from public lifeMichael Gove is set to announce a controversial plan this week to ban individuals and groups who “undermine the UK’s system of liberal democracy” from public life, despite fears inside government that the scheme is […]
 Jon Ungoed-Thomas
	‘The hardest thing is for a woman to say ‘I was raped’’: Jodie Comer on the Prima Facie effect March 9, 2024As a novel of the hit play is published, and with a new film version in the pipeline, Comer and author Suzie Miller discuss how the drama has changed attitudes towards sexual assaultAfter the opening night of the hit play Prima Facie in London in 2022, a young female producer came up to playwright Suzie Miller […]
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